§405.1887

(i) Provides notice to the inter-
mediary that the intermediary deter-
mination or the intermediary hearing
decision is inconsistent with the appli-
cable law, regulations, CMS ruling, or
CMS general instructions in effect, and
as CMS understood those legal provi-
sions, at the time the determination or
decision was rendered by the inter-
mediary; and

(ii) Explicitly directs the inter-
mediary to reopen and revise the inter-
mediary determination or the inter-
mediary hearing decision.

(2) A change of legal interpretation
or policy by CMS in a regulation, CMS
ruling, or CMS general instruction,
whether made in response to judicial
precedent or otherwise, is not a basis
for reopening an intermediary deter-
mination or an intermediary hearing
decision under this section.

3) Notwithstanding paragraph
(b)(1)(Q) of this section, CMS may direct
the intermediary to reopen a particular
intermediary determination or inter-
mediary hearing decision in order to
implement, for the same intermediary
determination or intermediary deci-
sion—

(i) A final agency decision under
§§405.1833,  405.1871(b), 405.1875, or
405.1877(a) of this part;

(ii) A final nonappealable court judg-
ment; or

(iii) An agreement to settle an ad-
ministrative appeal or a lawsuit.

(¢) Jurisdiction for reopening a deter-
mination or decision rests exclusively
with that administrative body that
rendered the last determination or de-
cision.

(d) Notwithstanding the provisions of
paragraph (a) of this section, an inter-
mediary determination or hearing deci-
sion, a decision of the Board, or a deci-
sion of the Secretary shall be reopened
and revised at any time if it is estab-
lished that such determination or deci-
sion was procured by fraud or similar
fault of any party to the determination
or decision.

(e) Notwithstanding an
intermediary’s discretion to reopen or
not reopen an intermediary determina-
tion or an intermediary hearing deci-
sion under paragraphs (a) and (c) of
this section, CMS may direct an inter-
mediary to reopen, or not to reopen, an
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intermediary determination or an
intermediary hearing decision in ac-
cordance with paragraphs (a) and (c) of
this section.

(f) Paragraphs (a) and (b) of this sec-
tion apply to determinations on cost
reporting periods ending on or after
December 31, 1971. (See §405.1801(c).)
However, the 3-year period described
shall also apply to determinations with
respect to cost reporting periods end-
ing prior to December 31, 1971, but only
if the reopening action was undertaken
after May 27, 1972 (the effective date of
regulations which, prior to the publica-
tion of this subpart R, governed the re-
opening of such determinations).

[39 FR 34515, Sept. 26, 1974. Redesignated at
42 FR 52826, Sept. 30, 1977, and amended at
50110, Aug. 1, 2002]

§405.1887 Notice of reopening.

(a) All parties to any reopening de-
scribed above shall be given written no-
tice of the reopening. When such re-
opening results in any revision in the
prior decision notice of said revision or
revisions will be mailed to the parties
with a complete explanation of the
basis for the revision or revisions. No-
tices of reopenings by the Board shall
also be sent to the Secretary.

(b) In any such reopening, the parties
to the prior decision shall be allowed a
reasonable period of time in which to
present any additional evidence or ar-
gument in support of their position.

§405.1889 Effect of a revision.

Where a revision is made in a deter-
mination or decision on the amount of
program reimbursement after such de-
termination or decision has been re-
opened as provided in §405.1885, such re-
vision shall be considered a separate
and distinct determination or decision
to which the provisions of §§405.1811,
405.1835, 405.1875 and 405.1877 are appli-
cable. (See §405.1801(c) for applicable
effective dates.)

Subparts S-T [Reserved]
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